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STATE OF CALIFORNIA Public Utilities Commission
San Francisco

Memorandum

Date: May 23, 2005

To: The Commission
(Meeting of May 26, 2005)

From: Delaney L. Hunter, Director
Office of Governmental Affairs (OGA) — Sacramento

Subject: SCR 40 (Lowenthal) Relative to preservation of state authority
over siting of liquefied natural gas facilities.
As Amended May 19, 2005

Legislative Subcommittee Recommendation: Support

SUMMARY: This resolution calls on the President and Congress to preserve state and
local authority over the siting of liquefied natural gas (LNG) facilities. The resolution
effectively opposes the provisions of H.R. 6, the House energy bill, that grant the
Federal Energy Regulatory Commission (FERC) exclusive jurisdiction over the siting of
LNG facilities.

ANALYSIS : SCR 40 supports the Commission's position that it has jurisdiction over
LNG facilities in California. The resolution further supports the Commission’s legal case
relative to this matter.

STATUS

SCR 40 passed out of the Senate Energy, Utilities and Communications Committee on
a vote of 6-3 and is now pending action on the Senate floor.

LEGISLATIVE HISTORY

SB 426 (Simitian) and SB 1003 (Escutia) also deal with the siting of LNG facilities. The
companion measures would set up a new review process at the Energy Commission
that would determine the need for LNG, a ranking of proposed LNG projects and
selection and permitting of the best LNG project. Both measures will be heard in the
Senate Appropriations Committee on May 26, 2005.
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SUPPORT/OPPOSITION (as of May 3, 2005)
Support:

Sierra Club of California
Opposition:
None on file

LEGISLATIVE STAFF CONTACT

Delaney Hunter dih@cpuc.ca.gov
OGA (916) 327-7788

Date: May 23, 2005
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Bl LL NUMBER: SCR 40 AMENDED
Bl LL TEXT

AVENDED | N SENATE MAY 19, 2005

| NTRODUCED BY  Senators Lowenthal and Vi ncent
( Coaut hors: Senat ors Bowen,
Kuehl , and Perata )
(Coaut hors: Assenbly Menbers Dynally, Gol dberg,

Karnette, —and-Oropeza— Laird,
O opeza, Pavl ey, and Ri dl ey- Thomas )

APRIL 7, 2005

Rel ative to preservation of state authority over siting of

—tguified— liquefied natural gas

facilities.

LEG SLATI VE COUNSEL' S DI GEST

SCR 40, as anended, Lowenthal. Liquefied natural gas facilities.

Thi s measure woul d nenorialize the President and Congress to take
necessary action to preserve state and |ocal authority over the
siting of —H-guified- liquefied natura
gas facilities.

Fi scal committee: no.

WHEREAS, The California Constitution establishes the Public
Uilities Comrission, with jurisdiction over all public utilities;
and

WHEREAS, The California Constitution grants the conmi ssion certain
general powers over all public utilities subject to its
jurisdiction, including the ability to establish rules, subject to
control by the Legislature; and

WHEREAS, The California Constitution provides that all private
corporations and persons that own, operate, control, or nanage a
line, plant, or systemfor the production, generation, transnission
or furnishing of heat, light, or power directly or indirectly to or
for the public are public utilities subject to control by the
Legi sl ature; and

WHEREAS, Under the Public Utilities Act, a gas corporation is a
public utility subject to the jurisdiction of the conm ssion, and
i ncl udes every corporation or person owning, controlling, operating,
or managi ng any gas plant for conpensation within the state, with
certain exceptions; and

WHEREAS, Under the Public Utilities Act, a gas plant includes al
real estate, fixtures, and personal property, owned, controlled,
operated, or nmanaged in connection with, or to facilitate the
producti on, generation, transm ssion, delivery, underground storage,
or furnishing of, gas, natural or nmanufactured, except propane; and
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WHEREAS, Under the Public Uilities Act, the commission is

aut hori zed, after a hearing, to require every public utility to
construct, maintain, and operate utility facilities in a nmanner so as
to pronote and safeguard the health and safety of its enployees,
custoners, and the public —and-requires— , and

every gas corporation is required to obtain a

certificate of public convenience and necessity before constructing
any gas plant, line, or extension; and

WHEREAS, California natural gas consuners nay receive substantia
benefit froma liquefied natural gas (LNG facility in California and
t hose consuners have a direct interest in the siting of an LNG
facility; and

WHEREAS, It is in the public interest for the state to conduct an
orderly and conprehensi ve public assessnment of the inpacts of the
construction and operation of LNG facilities on the econony,
consuners, the environnent, and the public health and safety; and

WHEREAS, The Federal Energy Regul atory Comm ssion (FERC) is
conposed of five comm ssioners appointed by the President with the
advi ce and consent of the Senate, for five-year terns, and
have— each comm ssioner has an equal vote on
regul atory matters; and

WHEREAS, Section 7 of the Natural Gas Act (15 U.S.C. Sec. 717f)
aut hori zes FERC certification of onshore LNG facilities involving
i nterstate pipelines; and

VWHEREAS, —FEJ : . . . i . v .

FERC s opposition to neani ngful state and | oca

i nvol venment in LNG facility siting has led to a dispute with the
California Public Uilities Conm ssion over the extent of FERC s
jurisdiction over onshore LNG facilities serving intrastate

pi pelines, and the issue is currently before the United States
Court of Appeals for the Ninth Crcuit for resolution; and

WHEREAS, Ei ght een nenmbers of —ceongress— the
Congress of the United States have filed an amicus (friend of
the court) brief on behalf of the Public UWilities
Commi-ssion-s— Commission in its dispute with
FERC, and

WHEREAS, |In the amicus brief, Congressman Ed Markey wites: "...
VWile nmy 1979 LNG siting bill clearly envisioned a federal role in
the siting of new LNG facilities, it also directed that such
facilities be remptely | ocated. Unfortunately, the Transportation
Depart ment and FERC have failed to follow that directive. At the sane
time, ny bill never preenpted State public safety and energency
response authorities, reflecting Congress' view that State
Governments needed to be able to take action to protect their
popul ati ons from hazards represented by proposals to site new LNG
facilities in densely popul ated urban areas. The am cus brief that
we've filed reflects Congressional support for retention of such
authorities by the States."; and
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WHEREAS, FERC s opposition to neaningful state and | oca
i nvol venent in LNG facility siting has led it to al so seek
legislation in Congress to grant FERC unanbi guous contr ol
i ncludi ng the power of em nent domain, over the siting of LNG inport
term nal s; and

WHEREAS, There exists proposed federal |egislation intended to
grant FERC exclusive jurisdiction over all LNG facilities and to
therefore preclude any state or |ocal government from having any
deci si onnmaki ng authority with respect to the siting of LNG
facilities; and

WHEREAS, The proposed federal legislation, if enacted, would
prohi bit state or local officials fromindependently conducting
safety inspections of LNG facilities and enforcing safety violations;
and

WHEREAS, There is currently pending a proposal to construct and
operate a LNG term nal at the Port of Long Beach, to be |ocated on
state tidelands operated by the City of Long Beach through the Port
of Long Beach, as a public trust granted by the state; and

WHEREAS, |f there were an accidental rel ease or catastrophic
event, such as a terrorist attack, upon a LNG terninal at the Port of
Long Beach, it could have di sastrous consequences; and

WHEREAS, States should be regulating the safety and siting of LNG
facilities in their states, which do not involve interstate
pi pel i nes, because the states regulate the intrastate pipelines that
i nterconnect with the LNG facilities; and

WHEREAS, States have a much better understanding than the FERC of
t he natural physical aspects of a location, such as the effects from
a maj or earthquake on a proposed LNG facility; and

WHEREAS, To grant FERC excl usive control over the siting of LNG
i mport termnals would be inconsistent with numerous federa
regul atory systenms in which Congress has respected the rights of
states to protect their coastlines, to protect their environment, and
to protect the safety of their citizens, including the Coastal Zone
Management Act, the Natural Gas Pipeline Safety Act, the Cl ean Water
Act, and the Clean Air Act; and

WHEREAS, To deprive citizens of a state forumw thin which to
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resol ve concerns over safety and injury to the environnment is
contrary to the public interest; now, therefore, be it

Resol ved by the Senate of the State of California, the Assenbly
t hereof concurring, That the Legislature of the State of California
nmenoriali zes the President and Congress to take necessary action to
preserve state and |l ocal authority over the siting of
H-gqui-fied— liquefied natural gas facilities; and
be it further

Resol ved, That the Secretary of the Senate transnmit copies of this
resolution to the President of the United States, to all Menbers of
the Congress of the United States, and to the Federal Energy
Regul at ory Conmi ssi on
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